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the community as a whole saves the cost of a trial. Even criminals gain when their plea 
bargains result in more lenient treatment than they otherwise may have received. Thus, 
while the plea-bargaining process draws a lot of criticism, the principal parties in the 
legal drama appear quite comfortable with it.

CRITICISMS OF PLEA BARGAINS
Conservatives condemn plea bargaining as unwarranted leniency because criminals are 
punished for crimes that bear little resemblance to the ones actually committed. Liberals 
criticize plea bargaining because it coerces suspects to surrender their Sixth Amendment 
right to a trial, their Fifth Amendment privilege against self‑incrimination, and their right 
to any subsequent appeal of their conviction. They give up these rights because they have 
admitted to their guilt on paper and verbally in open court at sentencing.

One of the major criticisms of plea bargaining is that because of prosecutors’ desires 
to put more cases in their “win” column as quickly, quietly, and efficiently as possible, 
they often overcharge (that is, charge more serious crimes than the evidence warrants) in 
order to gain bargaining leverage (Caldwell, 2011). This results in risk-averse defendants 
often being coerced into pleading guilty on charges for which they are actually guilty and 
which could be proven “beyond a reasonable doubt” at trial, and thus, they are receiv-
ing no “bargain” at all (Wright & Miller, 2002). The pressure on prosecutors with huge 
caseloads is great, and this may sometimes lead them to threaten defendants with dire 
consequences if they refuse to bargain.

The U.S. Supreme Court upheld the constitutionality of such threats in Bordenkircher 
v. Hayes (1978). Hayes had been indicted for forgery, a crime for which the maximum 
penalty in Kentucky at the time was 10 years. The prosecutor offered to recommend 5 
years if Hayes pled guilty, which he refused to do. The prosecutor then informed Hayes 
that he would seek a second indictment charging him as a habitual offender if he insisted 
on a trial. Hayes still refused and was indicted as a habitual offender, found guilty, and 
sentenced to life imprisonment rather than the 5 years he was offered. An appeals court 
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Source: Motivans (2015). Table 4.2.
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